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Imagine a society without any 
rules – a society with no police or 
law enforcement. A society where 

people can do whatever they wish. The 
prospect of lawlessness on our planet is 
a frightening one that we know would 
bring about the downfall of our species. 
We recognise that we need rules and 
that we must abide by the laws of the 
land in order to prevent the descent into 
chaos and disorder. 

Just as we have to abide by rules 
here on Earth, we need to be doing the 
same in space. Humanity’s ambitions 
are becoming much more pronounced. 
As we face environmental challenges 
on Earth, the pioneers amongst us are 

Space law is a vital and sometimes overlooked part 
of the space industry and is becoming even more 
important with the rapid development of New Space, 
exciting exploration initiatives to the Moon and Mars 
and the growth in space and satellite-related services. 
By Helen Jameson & Raymond Stott.

looking to the stars for the future. As 
our space activity increases, we must 
be able to conduct ourselves properly 
and fairly in space. In space, there is no 
‘ownership’. Just like when renowned 
explorers found new worlds and staked 
their claim upon it, we are embarking on 
a similar journey, just this time it is out of 
this world.

The United Nations Committee 
on the Peaceful Uses of Outer Space 
(UNCOPUOS), which is supported by 
the United Nations Office for Outer 
Space Affairs (UNOOSA), provides a 
forum for nations to meet to discuss 
governance of outer space. With an 
increasing number of countries setting 

up space agencies and hundreds of 
space start-ups hitting the scene, the 
UN helps to coordinate activity and 
to develop the legal framework that 
will support these nations in space. 
UNCOPUOS dates back to 1958, soon 
after the first artificial satellite was 
launched. The group initially featured 
18 member nations that focused 
on activities in space, international 
cooperation and legal issues. Today, 
with 92 members, UNCOPUOS is one 
of the largest committees in the UN 
and also features many organisations 
that have been given observer status. It 
has two subcommittees – the Scientific 
and Technical Subcommittee (STSC) 
and the Legal Subcommittee (LSC). The 
legal issues that the LSC addresses are 
becoming more complex as we look to 
use space in different ways. 

The way in which humanity uses 
space is evolving all the time. From the 
deployment of large constellations of 
small satellites into low Earth orbit (LEO) 
to lunar landings, the construction of a 
Moon Village and asteroid mining, there 
are a plethora of legal issues thrown up 
by all of this space activity. Technology is 
fast-paced and it is critical that the laws 
that govern this kind of advancement in 
space are able to keep up too. 

Take asteroid mining as an example. 
There are several private companies 
developing the capabilities to carry out 
the mining of water/ice and metals from 
asteroids in what has the potential to 
be an extremely lucrative business. If 
an asteroid is mined, legal frameworks 
must be put into place that determine 
who owns the resources extracted as the 
issue of who owns what in space is far 
from clear. 

There is a great deal of concern over 
space debris and the potential for real 
damage to be done to operational 
satellites, and even the International 
Space Station (ISS) by debris of varying 
sizes that is moving at high velocity 
around the Earth. With the deployment 
of so many small satellites slated for the 

SPACE LAW:  
GETTING IT RIGHT  
FOR AUSTRALIA

coming two to three years alone, this 
could present a huge issue to space 
security, safety and sustainability. 

Speaking of security and space 
debris, there is also fury over the recent 
Indian anti-satellite tests that destroyed 
a satellite in orbit. This created more 
debris that could potentially threaten the 
ISS and also security in space. If a nation 
can do this, where does it stop? 

THE TREATIES THAT EXIST
UNCOPUOS is the forum for the 
development of international space law. 
Five international treaties and five sets 
of principles are directly applicable to 
space activities:
TREATIES
 Outer Space Treaty
 Rescue Agreement
 Liability Convention
 Registration Convention
 Moon Agreement
PRINCIPLES
 Declaration of Legal Principles
 Broadcasting Principles
 Remote Sensing Principles
 Nuclear Power Sources Principles
 Benefits Declaration

Each of the treaties stresses the notion 
that outer space, the activities carried 
out in outer space and whatever benefits 
might be accrued from outer space 
should be devoted to enhancing the 
wellbeing of all countries and humankind, 
with an emphasis on promoting 
international cooperation.

These laws govern space-related 
activities for both international 
and, through their implementation, 
domestic agreements, rules and 
principles. Areas covered include space 
exploration, damage liability, weapons, 
search and rescue, environmental 
protection, information sharing and 
new technologies, etc. Space law also 
includes other branches such as export 
control law, intellectual property law, arms 
control law, insurance law, environmental 
law, criminal law and commercial law.

SPACE LAW AND AUSTRALIA
The Australian case promoted by 
the recently formed Australian Space 
Agency is being driven by commercial 
opportunities. Regulation and certainty 
are needed to allow for a level playing 
field in this rapidly expanding sector.

The global space market is worth 
US$350 billion and Australia currently 
has less than 1% market share. Australia 
can earn a significantly greater market 
share and so the Australian Space 
Agency must represent a broad group, 
not just entrepreneurs but also the 
Australian public and taxpayers, and 
provide a return-on-investment for the 
next and future generations, ensuring 
the sustainable uses of space that 
correspond to benefits and advantages 
for associated industries such as aviation 
(e.g. launch can impact and interfere 
negatively with airspace use) whilst 
respecting the international obligations 
for the sustainable use of space. It is a 
balancing act that the Australian Space 
Agency must promote but also regulate 
to allow the full commercial exploitation 
for Australia to ensure we carve out a 
niche competitive place amongst the 
other world space powers.

Australia and space have a long 
history dating back to the beginnings of 
the space race and initially the legislation 
was involved around launch and large 
industrial organisations. The Space 
Activities Act 1998 is a key piece of 
legislation. The reason for the legislation 
was due to the more commercial aspects 
surrounding space launch opportunities 
and coincided with a period where the 
commercial spend on space started to 
surpass what was traditionally being 
done at government level. 

The good geography of Australia, 
being close to the equator for efficient 
launch services, sparked a new 
commercial interest at this time building 
on the developments at the famous 
Woomera site in South Australia, and 
launching Russian Zenit rockets with the 
Asia Pacific Space Corporation (APSC) 

on Christmas Island almost literally took 
off. In fact, there was a joint legislative 
arrangement between Australia and the 
Russian Federation in place in 2001.

The legislation was based upon 
the US model of ‘maximum probable 
loss regime’ which also influenced the 
insurance and licence regimes. Quite 
sophisticated licence regimes were 
developed including the sample return 
of cometary material by a Japanese 
planetary probe called Hyabusa in the 
Australian outback. Australia’s Optus 
obtained commercial geostationary 
(GEO) licences to launch from Kourou 
in French Guiana and more recently 
NBN, the satellite telecom operator, has 
secured overseas launch licences.

As technology changed, and in 
last 5-10 years miniaturisation has 
dramatically affected the commercial 
space sector, the legislation was 
considered by some as no longer 
appropriate and needed to be adapted. 
The government reacted to industry with 
a review of the Space Activities Act 1998 
in 2015. 

Steven Freeland, Professor of 
International Law at Western Sydney 
University, was appointed by the 
government to prepare a report on 
this review, which was submitted to 
government in August 2016. Further 
discussions with industry continued  
and the legislation was amended in 
August 2018, which will take effect in 
August 2019.

In the same timeframe the 
government was looking at industry 
capabilities and capacities for 
development. Professor Freeland, along 
with several other experts, was involved 
in 2017 in this activity as an expert with 
the Expert Reference Group (ERG) team 
headed by Dr Megan Clark (now the 
head of the Australian Space Agency). 
The ERG recommended a structure and 
guidance for a dedicated Australian 
Space Agency, the establishment of 
which had already been foreshadowed 
by an announcement at the International 
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Astronautical Congress (IAC) held in 
Adelaide in 2017. In March 2018 the 
ERG report was submitted.

Once again, the government moved 
forward. It was fortuitous that these two 
events coincided. A proposed Australian 
Space Agency Charter was drafted by 
the ERG which has formed the basis for 
the eventual structure of the Australian 
Space Agency.

CURRENT HOT TOPICS IN  
SPACE LAW
The Moon – we are looking at  
going back to the Moon and 
establishing a Moon Village. What  
needs to happen in terms of space law 
to pave the way for living and working 
on the Moon?
Asteroid mining – there are private 
companies already developing the 
means to carry out asteroid mining. 
If an asteroid is mined, who owns the 
resources extracted and can they then 
sell them? Space law needs to catch up 
with the progress that is being made. 
Armaments in space – with the very 
fresh news that India has tested an anti-
satellite weapon (ASAT), where does this 
leave the rules that govern the peaceful 
use of space? Is this a very real threat? 
We know the capability is out there, but 
how do we prevent it from being used 
for the wrong reasons?

Aspects of space law in Australia  
today involve the current legislation 
going through Parliament, liberalisation 
of launch licences and insurance, 
telecoms sector liberalisation and 
initiatives, and Australian Space Agency 
policies and initiatives.

Just as we need strict rules on  
the Earth, they are needed in space. 
It is a complex environment with so 
many unknowns, but space law is utterly 
essential if we are going to carry out the 
ambitions that we have in space and 
leverage the commercial opportunities 
for Australia in the increasingly 
competitive global space sector.


